[ o0 0rc PTES

Hong Kong Lawyer & &2

Giving animals a voice

in Hong Kong
ABFENDMER

Hong Kong Lawyer talks to Agnes Tam, a cruelty
case and legal officer for PETA, about her
compassion for animals and the state of animal
welfare laws in Hong Kong

In July 2001, Agnes Tam Nga Yin was denied right of abode in
Hong Kong when the Court of Final Appeal, in Zam Nga Yin
(an infant suing by her mother and next friend Man Yuet Kwai) and
others w Director of Immigration (2001) 4 HKCFAR 251, held that
Art 24(2)(3) of the Basic Law applied only to natural children of Hong
Kong permanent residents and not to adopted children. After the
ruling, Agnes became a cause célébre, winning support from the public,
legislators and the media. On 25 October 2001, she was granted a
one-way permit by the Chinese government on humanitarian grounds,
allowing her to permanently reside in Hong Kong.

Agnes is now a cruclty case and legal officer for the People for the
Ethical Trcatment of Animals (PETA) dedicated to helping animals
throughout the Asia Pacific region who are victims of cruelty and
neglect. She also assisted with the 2010 review that was submitted
to the Hong Kong government on reform of animal welfare laws in
Hong Kong.

With your personal and legal background, why have you chosen to
focus on animal welfare and not, for example, human welfare?
Animals, at the moment, are the most under-represented group in
society. There are many underprivileged groups in Hong Kong who
are represented by charitable and welfare organisations in Hong Kong,
but animals are largely unrepresented. There are no legislators who are
primarily working on behalf of animals in the Legislative Council. The
International Covenant on Civil and Political Rights (ICCPR) and
the Bill of Rights Ordinance (Cap 383) provide a legal framework to
protect rights for humans but we do not have a similar framework in
place for the welfare of animals.

My personal background and my involvement with the right of
abode casc convinced me that the law is a very powerful tool against
injustice. Through the legal system we can make changes that have a
fundamental impact on both humans and animals. This is the reason
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v I went to law school, and I hope to use the law as a means to
==2ke a positive contribution to Hong Kong socicty. I would never say
“Zmun rights are not important, but I have a passion for animals and I
-=ink it is a good fit for me to specialise in animal welfare for now.

Can you tell us about the main causes of animal abuse and neglect?
< vou are talking about domestic abuscs like beating, stabbing or
~-isoning dogs and cats, the basic causc is people’s lack of compassion
2nd empathy. Some people think that animals do not suffer, and there
<=2 of course other people who have psychological issues and problems,
zishough these cases are not as common. But there are other types of
znimal abuses and these are institutionalised. They happen on farms, in
:nimal laboratorics, at zoos and circuses, and these abuses stem from
snorance and arrogance. Many people cannot relate to the meat that
Zaev cat and they won't give a second thought to how these animals
ere treated before they were
slaughtered. For some, it is
simply ignorance; others may
¢ aware of what is happening
aut think that animals are
there to be exploited and for
15 to use as commoditics. We
zeed to change this mindsct
and how animals are perceived
hrough education.

What are the major animal
welfare issues in Hong Kong
and China right now? Are
the same issues present
elsewhere in Asia?
Hong Kong and mainland
China are quite differcnt
when it comes to animal
welfare standards and issues
- Hong Kong, Singapore and
Taiwan fare pretty well by
Asian standards. In China,
for example, there is cock
fighting and dog fighting, and
even the most graphic form
of animal cruelty can still be
legral because anti-cruelty laws are not in place. PETA and many local
animal groups have been pushing for years for legislation. Last year a
bill was submitted to the National People’s Congress but it may take
three to five years before the law is passed. The bill is general and
consolidates all the policies and guidelines in one uniform piece of
legislation; if enacted, it would give basic protection in some categories,
for example, wanton abuse of domestic animals. The abjective is to
have u broad-based law because the public still have not grasped the
idea of animal welfare and it is thought that penalising people for
eating dogs or cats would be unfair. Hlowever, it is a good step in the
right direction.

Therc are also guidclincs, for example, in relation to animals used
in laboratories that promote the three ‘Rs” of animal experimentation
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- reduction, replacement and refinement — but this is only lip service
becausc there is no one to enforce these guidelines when they have
becn violated.

In Hong Kong, we do not see as many domestic abuscs. People do
genuincly care for animals and the abuse cases sometimes reported
in the newspapers are not really that rampant. We also have an anti-
cruelty law and that is something, whereas in China there are rules or
policies which do not carry any penalties. There is not a lot we can do
except use moral opinion to highlight particular abuse cases and keep
asking the government to take action. The police are very dismissive
when complaints about cruelty to animals are made. Officers arriving
at the scene tend to think it is a trivial matter and perhaps that the
caller should have called the Society for Prevention of Cruelty to
Animals (SPCA) instead. If a stabbed or poisoned animal is found,
police lack the knowledge of how to prescrve the crime scene and
collect evidence; this is part of the reason why many cruelty cases are
difficult to prosecute.

For farmed animals, Hong Kong only has the Code of Practice for
the Welfare of Food Animals. Poultry and cattle are to be farmed, kept
and slaughtered in accordance with the code of practice. The standards
arc specific but there are no legal repercussions if they are breached,
and the most serious abuses still happen on farms. Hong Kong need
not be singled out in this because even in the United States animal
cruelty legislation excludes farmed animals. This category of animals is
invisible before the law.

For animals used in laboratories, Hong Kong is self-regulating, as
are Japan and some states in the US. However, in Europe and some
forward-looking states in the US, animal laboratories are not self-
regulated and the government is able to step in and scrutinise the
experimentation and procedures, via an ethics committee, and ban
certain experiments on animals. There is no one in Hong Kong who
monitors or even questions experiments conducted at schools; students
are not given the option to say no to conducting dissections and
vivisections on animals. In some states in the US, schools give such
options to students.

Can you highlight the key problems with the animal cruelty
legislation currently in place in Hong Kong?
They main problems are the lack of comprehensiveness of the
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-zws and their inadequate enforcement. For example, the Rabies
<ziinance (Cap 421) provides that it is illegal to abandon animals,
2t abandonment is ignored by the Prevention of Cruelty to Animals
Ordinance (Cap 169) (PCAO). In terms of enforcement, the police do
2ot have the expertise to enforce the law or save an animal in distress.
Very few cases are prosecuted because of insufficient evidence and it’s
zrgued that the public interest is not served by pursuing these cases.
This perpetuates difficulties with prosecutions because there is a lack
of precedents. When matters do appear in the Magistrates’ Court, only
fines are handed out, and the maximum penalty of HK$200,000 is
zarely approached. Under s 3 of the PCAO, there is also 2 maximum
rerm of imprisonment of three years, but no court has handed out
& custodial term even where there has been a scrious case of animal
abuse.

The underlying philosophy of the legislation is itself a problem
because it focuses on cruelty rather than welfare. It is a reactive model
rather than a preventative/pro-active model. It is only when animals
have suffered then the authorities can intervene. If an animal guardian
simply does not take the animal to the vet or give it adequate shelter,
food or water, the authorities are unable to step in. In contrast, the UK
Animal Welfare Act 2006 imposes a duty of care on animal guardians,
and if any of the standards are violated then an ‘improvement notice’
can be issued under s 10. The notice states that provisions of the Act
have not been followed and specifies the steps that need to be taken
in order to comply within a specified period of time. If there is non-
compliance with the improvement notice, then the authorities can use
it to prosecute the animal guardian. The experience with this system
has been that in the vast majority of cases, there is compliance. This
is better for the animal because the problem is rectified within a short
period of time, compared with a lengthy prosecution process which
generally comes too late to remedy the animal’s situation.

Hong Kong’s PCAO is based on the UK Protection of Animals
Act 1911. There have been some amendments over the years to
raise penalties, but no substantive revision to improve the welfare of
animals,

~
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What are some of the major actions that need to be taken in order
for animal welfare concerns to be adequately addressed in Hong
Kong?

I think it will take a two-pronged approach. Ficst, we need to improve
the law and the enforcement of the law. Second, we need to educate
the public, government officials and enforcers of the law, Public
opinion is always an impetus for change. If the public is not aware
of the importance of animal welfare and has no knowledge of the
suffering of animals, then even when there is an adequate law in place
it will be hard to enforce it. Indonesia, India and the Philippines are
examples of places where animal welfare laws have been passed but
they are routinely violated because the public has not been educated
about animal welfare or corporations do not have the resources to
mcet the proper standards. It is pointless to have a law if the public is
not ready for it, but the law is also a tool that can be used to educate
the public. In China, public demand is growing for an animal cruelty
law, and I am quite optimistic that within five vears there will be such
a law in place.
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Do you believe that Ocean Park and the Zoological and Botanical
Gardens make any positive contribution to the situation of animals
in Hong Kong?

These places demonstrate to people that it is acceptable to confince
animals in small places and remove them from their natural habitat.
If people want to learn about an animal’s biology then they can find
the information in books, on the internct or on television. There is not
really a need to visit places like Ocean Park or the Botanical Gardens
to learn about these things. Animals often suffer from psychosis, a
mental illness developed after being confined in small spaces for long
periods of time. Symptoms like swaying, repetitive behaviour and self-
biting demonstrate that animals are literally going insane due to the
distress of being confined in enclosures and boredom from not being
mentally stimulated. When parks and zoos argue that they are acting in
the interests of education or scientific or biological rescarch, for which
they need to observe the animals at close proximity, this argument
does not stand; the animals are not in their natural environment and
the behaviour being observed is that of an animal in a confined space.
If the park or zoo offers a sanctuary for animals that have been injured,
for example, then that is a different matter. However it is expected
that there would be a programme in place for rehabilitation of those
animals and, if possible, releasing them back into the wild.

How does PETA help protect animals?

PETA Asia-Pacific engages in public education seminars, cruelty
investigations, research, animal rescue, lobbying for better animal
legislation, special events, celebrity involvement and protest campaigns.
We run campaigns against fashion brands like Burberry that use fur
in their clothing products, and celebritics like Gong Li who still like
to wear fur. Recently, we successfully urged China Southern Airlines
to cancel a shipment of chimpanzees being sent to an animal lab in
Los Angeles for experimentation. In June, we successfully fought
for a complete overhaul of welfare conditions for animals in z0os in
Malaysia and we also worked with local Taiwan groups to pass a law
that bans the manufacture, sale and use of stecl jaw traps.

What kind of activities can legal professionals get involved in to
help improve animal welfare in Hong Kong?

Animal law experts can help the government and private prosecutors
to handle cases, as this is a niche area of the law which requires expert
guidance. Legal professionals can provide pro bono advice to the
SPCA and other animal welfare organisations on their campaigns. On
the more commereial side, animal trust cases are increasing. This is
where animal guardians leave their asscts to their animals and it is an
area that legal professionals can incorporate into their wills and estates
practice.

If animals had a voice, what do you think they would be saying to us?
Help!

Wilda Fong
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